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Gallatin River Comnmications, LLC (“GRC”) reviewed the materials circulated by 
BitWise on Wednesday, May 30 and has the following commcnts and observations. 

At Issue 

The only issue here is whether, under the circumstances, BitWise is obligated under the 
October 3 ,  2006 Interconnection Agreement between the parties to provide a letter of credit as ail 
assurance ofpayment in response to GRC’s March 7, 2007 demand. According to Section 5.2 Of 
the Interconnection Agreement: 

5.2 Assurance of payment nf charges may be requested by 
GRC if CLEC (a) prior to the Effective Date, has failed to limely 
pay a bill rendered to CLEC by GRC or its Affiliates, (b) on or 
after the Effective Date, fails to timely pay a bill rendered to CLEC 
by GRC or its Affiliates, . . . 

Thc matcrials submitted by bath GKC and BitWise demonstrate that Bitwise has 
repeatedly failed to make timely payments on GRC bills. For that reason, by letter dated 
March 7: 2007, GRC demanded, pursuant to Section 5.3 of the Intcrconnection Agreement, that 
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BitWise obtain for GRC’s benefit an irrevocable letter of credit in the amount of $22,000, which 
would be equivalent to approximately two months worth of service at the current level. 

BitWise initially ignored the request and then, subsequently, repeatedly refused GRC‘s 
request. By its “Default” letter dated May 9, 2007, GRC notified Bitwise that it would terminate 
the Interconnection Agreement because BitWise was consistently delinquent in its payments and 
had ignored the deposit requirement. On May 24, BitWise made a payment of $28,366.47 
making its account current, which to the best of GRC’s knowledge, is the first time BitWise has 
ever been current. But, despite its once again late payment, BitWise has steadfastly refused to 
honor the deposit requirement, most recently during the joint mccting be!ween the parties and 
Commission Staff on May 30,2007. Therefore, it is GRC’s position that the Interconnection 
Agreement will be terminated pursuant to its default terms on June 25, 2007 (GRCunilaterally 
added a week to its notice to facilitate the informal mediation with Commission Staft). 

What is not at issuc within the scope of the Default letter is whether GRC owes reciprocal 
compensation to Bitwise. GRC will pay for reciprocal compensation traffic that is subject to the 
Agreement. On approximately May 10, BitWise issued five invoices, at one time, to GRC 
covering the period December 2006 Thmugh April 2007.’ GRC is currently analyzing them 
bccause the volume of traffic originated by BitWise appears excessive in relation to ifs customer 
base. * Any traffic that is reciprocal compensation within the terms of the Agreement will be 
paid on a net 30 day basis. Pursuant to the terms of the Interconnection Agreement, GRC will 
also issue a corresponding reciprocal compensation invoice to BitWise, reprcsentiiig the 
reciprocal compensation traffic from GRC to BitU’ise. 

What is also not in dispute within the scope of the Default letter is the appropriate rate for 
the DS1 (“promotionol;’ (the new product)) circuits. The new product DS-1 circuits dispute 
reached a conclusion in March of this year, with two credits totaling approximately $ I  1,000 
being made to the BitWise account. These credits were thc difference between the tariff price of 
similar circuits and the actual price of the new pi-oduct as providcd for in the new interconnect 
agreement. Nonetheless, a short understanding of this new product pricing disputt. is necessary 
to understand the bulk of Bitwise’s asserted disputes. In approximately April of 2006, BitWise 
asked to order four DSl circuits to support service it had contracted with for four prospective 
customers. GRC informed BitWise that the product it was ordering was not available under 
Bitwise’s then-current interconnection ageemeiit. As ,an incentive to move ahead with the 
negotiation of a new interconnection agreement, GRC told RitWise that, if it ordered the four 
circuits out of GRC’s tariff at the highcr, standard tariffrate, GRC would include an available 
promotional rate” in the resulting interconnection agreement for the new product and would, t‘ 

BiiWise now claims that the reciprocal compensation invoices were sent in due course and points to a n  I 

email it sent to GRC in December 2006. As GRC advised Bitwise a1 that timc, GRC could not open the relevant 
cmail artachment and requested a formal invoice. No iwo;ccs came until May IO,  2007 and even Bitwise does no! 
contend that it sent any invoices between December 2006 and M a y  2007. 

AT&T Illinois tlruugh which HitWise connects lo GRC. Wliile BitWise reported originating traffic to GRC in Ihe 
amounts of83902, 85221, 89337 and 98896 minutes per month for each of the months Gom January through Apnl 
2007, respectively, the attached tandem summarics rcpolts only 405,341,289 and 309 minutes per month for eaCh 
of those inonlhs iespectivcly. GRC i s  still investigating the discrcpdiicy. 

Upon rcccipt of the reciprocal compensation invoices, GRC requested iandem summary repurls Gom 2 
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after that agrcement was approved by the Illinois Commission, credit the difference in those rates 
retroactively to the order date for those four circuits. Any other circuits, beyond the original four 
(the promotional circuits) would be re-priced only as of the approval date of the new 
Interconnection Agreement. The four-circuit number was later reduced to three when one of 
Bitwise’s four customers withdrew fkom service with Bitwise. 

Despite a clear explanation of this promotional proposal, BitWise disputed the tariff rate 
invoices repeatedly between the time the current Interconnection Agreement was negotiatcd in 
early October 2006 and the time the Commission approved it on December 20,2006. On 
January 16,2007, GRC issued a credit for the three DS1 circuits, discussed herein. BitWise, 
however, ordered six additional DS1 circuits before the Commission’s approval datc and then 
objected when the pricing for those circuits was not retroactively reduced to the promotional 
rate. Ultimately, in March of 2007, GRC agreed to retroactively rate all nine DSl circuits and, 
on March 21, 2007, GRC issued an additional credit related to those other six circuits. In the 
interim, Stephen Murray (Director or Regulatory Affairs for GRC and Bitwise‘s contact) had 
developed several spread sheets depicting the difference between the two rates and the 
anticipated credit on a monthly basis to which BitWisc was eligible under the expanded 
proposal, and these spread sheets were forwarded on to BitWise, commencing in September of 
2006. This was done so that BitWise would have an approximation of what could be reasonably 
disputed on a monthIy basis. It is significant to note that, ultimately, BitWise received thc 
pricing it demanded on all of those circuits from thc date of their installations. Therefore, there 
were no properly disputed amounts that wei-e not ultimately crcdited to BitWise. The credit was 
not compIeted until March of 2007 because, even-though the Interconnection agreement had 
been approved, GRC‘s parent, Madison River, had not yet updated the GRC billing system to 
accommodate the rate stnichue of the new DS-1 circuit products. Nevertheless, GRC provided 
the credit through to the point in time until the billing systems were propcrly upgraded. 

Finally, what is nor in dispute within the scope of this infomial case before the ICC, is 
Bitwise’s May 30,2007 (meeting) allegation that GRC imposed interest arid late pdyment 
penalties. GRC does not impose penalties or interest on past due amounts. GRC does impose 
late payment fees, a’s provided lor in the Interconncctioii agreement and ICC rulcs, and in ailis 
instance GRC credited all late fees imposed to BitWise. Morcoiver, othcr than asserting an issue, 
BitWise has not pointed out what interesr or fees it might contest and has not identified any 
specific amounts into the formal dispute process. 

Returning to the single issue in dispute ~ whether GRC’s Default letter and deposit 
demand is supported by BitWise’s failure to remain current on its invoices -- BitWisc pt-oduccd 
on May 30 a spreadsheet and a collection of email messages. CRC will respond to each of these 
below, showing that neither the spreadsheet nor the email messages, support BitWse’s 
contention that it timely paid all undisputed amounts. Rather, Bitwise’s collection of email 
messages submitted to the ICC and GRC prove quite the opposite. GRC will then explain the 
termination procedure pursuant to the Default that it intends to follow under the Interconnection 
Agreement and the resulting impact on customers. 
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The BitWise Spreadsheet 

The spreadsheet BitWise provided on May 30 (“Bitwise Spreadsheet”), purporting to 
show invoices and payments between BitJVise and GRC, demonstrates that there is no dispute 
between the parties regarding the amount or timing of any invoices, the amount or timing of any 
payments or amount or timing of any grant of adjustments to BitWise. GRC is submitting with 
this memorandum its own spreadshe.et (“GRC Spreadsheet”). With the correction of a few 
formulas on the BitWise Spreadsheet: both spreadsbeets are similarly in agreement as to the 
total amounts billed by GRC, paid by BitWise and adjusted by GRC. 

Unfortunately, the BitWise Spreadsheet makes no attempt to identify the timing of any 
payments and therefore is generally unhelpful regarding the central issue (late payment) here. 
The GRC Spreadsheet shows the timing of all invoices payments and adjustments and 
consequently shows that BitWise was chronically behind in its payments (on average, 
approximately $13,000). The GRC Spreadsheet shows these entries in three alternatives to allow 
at least three different ways to analyze that history. \%le GRC docs not believe each of the 
three histories is eqnally valid, all three demonstrate Bitwise’s chronic payment delinquencies. 

First, the 
Comparing the g 
average balance due shown in second gray column. The third gray column shows the average 
balance due by month. While it is truc that the initial invoice in November of 2005 was not due 
for thuty days and thns not actually delinquent, BitU’ise’s f rs t  late payment and virtually every 
subsequent entry shows that BitWise never caught up with its invoices and was therefore 
constantly in arrears. 

compare actual invoice dates against actual paymeut dates. 
ate column against the BitWise payment column results in the 

respond to Bitwise’s claim that the invoices reflected net 30 
would not be in arrears until an invoice was 30 days past 

issuance. As an acwmmodation to this tack, the f is t  blue column assumes that the k l l  amount 
of each invoice became due t h w  days after its issuance. The second blue column reflects the 
resulting balances due and the third blue column reflects the average balance due on a monthly 
basis. Even fully accepting Bitwise’s argument about the timing of money owed, this third blue 
column demonstrates BitWise was still chronically past due in its payments. Morcover, given 
that virtually eveiy invoice afier the first one included some amount of past due payments. which 
continued to be overdue without the passage of the nct thirty days, the best that can be said for 
BitWise is that its arrearages were somewhere between the gray and the blue numbers. 
Determining exactly where between those numbers would be a burdensome exercisc, which 
wouldnot materially change the outcomc of this issue; that BitWise was chronically delinquent 
in its payments to GRC. 

The yellow columns reflect the impact of the resolulioii of the DSl issue. Based on a 
spreadsheet that Mr. Murray provided to Mr. Schuler on approximately November 30,2006 and 
subsequent updates/revisions were made as time passed (a copy of which is included as the 

A review of the formulas in  the BitWise sprcadshect shows that they do not include all relevant rows ill the 3 

column totals at the bollurn. 
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second tab to the GRC Spreadsheet), the yellow columns impute the credit ultimately granted 
through adjustments on January 16 and March 27,2007 to the invoice due dates with which they 
correspond. Thus, the first yellow column shows an imputed credit (imputed becausc it was not 
actually granted until a subsequent invoice) conesponding to the month in which the charge 
originally would have come due. It significant to note here, that because GRC ultimately agreed 
to price the DS1 circuits according to Bitwise’s demand, the imputed credit w-as the full mount 
that BitWise ever could have legitimately refused to pay, even so, still BitWise was delinquent. 

As with the gray and blue columns, the second yellow column shows the resulting 
balances due and the third yellow column reflects the resulting average balance due on a monthly 
basis. While GRC does not believe that the yellow columns reflect a true rendering of Bitwise’s 
arrearages (GRC believes they were higher), they do show an absolute best cure scenario for 
BitWise, assuming that all invoices became fully due on the thirtieth day after issuance and that 
BitWise was entitled to impute as a disputed amount all amounts that it was ultimately credited. 
As the third yellow column shows, BitWise was still chronically behind in its payments. 

In summary, this spreadsheet analysis shows that BitWise failed to timely pay bills 
rendered by GRC and thus justifies GRC’s demand for a letter of credit assuring payment. 

The BitWise Emails 

Contrary to the representation made to the Commission Staff by BitWise on May 30, 
neither the BitWise Spreadsheet nor the email messages show that BitWise was cuient in its 
payments or that it consistently paid the undisputed amounts of its invoices in a timely manner. 
The collection of emails circulated to Staff and GRC are clearly a cherry-picked sampling 
collected by BitWise to put the best face on its position. They do not purport to be complete no1 
are they. Nonetheless, without piling additional papcr on the Commission Staff, the BitWise 
emails clearly undonnine Bitwise’s claims. 

For example, in one of the cmails, dated September 7, 2006, from Fred Miri (president of 
GRC) to Stephen blnrray (Director or Regulatory Affairs for GRC) and MI. Marashlian, counsel 
to RitWisc, MI. Miri provides a clear explanation as to why GRC agreed to provide a credit to 
RitWise for four DSl (promotional) circuits as part of the liesotiation of a new (uow the current) 
Interconnection Agreement. Mr. Miri explained why the circnits would have to be bought and 
invoiced initially froin CRC’s tanffs, because the new product carrying thcse rate elements was 
not yet developed and added to CiRC’s billing systems. Mr. Miri also explained that the 
promised credit for the difference bctween the tariff rate and the new Interconnection Agreement 
(promotional circuit) rate would not and could not be applied nutil the new Interconnection 
Agreement was approved by the Commission. Mr. Miri also explained that the credit would 
apply only to the four circuits Mr. Schuler had already sold to customers (which became three 
circuits when one of the  customer^ backed out), All other circuits would be entitled to the new 
rate only from the approval of the new Interconnection Agreement. The new Interconnection 
Agreement was ultimately approved by the Commission on December 20,2006. Despite that 
explanation and the approval date, there are several emails subsequent to Mr. Miri’s September 7 
explanation, predating Commission’s December 20 approval, objecting to the GRC bills 
contiimuig to rcflcct the tariff rate rather than the Interconnection Agreement rate. Other 
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subsequent emails complain that the credit for the lnterconnection Agreement (promotional 
circuits) rate was initially retroactively applied only to the three original circuits. (As part of 
putting the DS1 promotional circuit issue behind it: GRC ultimately agreed to extend the 
retroactive credit to six additional circuits.) What BitWise characterizes as confusion and 
miscommunication by GRC is no more than BitWise refusing to understand and comply with the 
terms to which it had agreed. 

BitWise also characterizes several email exchanges as statements by different 
representatives of GRC that BitWise was current or would be current if certain payments were 
made. Most of these slatements assert no more than that BitlVise’s account would temporarily 
unfiozen from a new Orders processing hold (specified as the “duty to perform” in the 
Interconnection Agreement) if some substantial payment was made. They are neither formal nor 
informal statements that BitWise was current. 

Contrary to the direct statement ofBitWise’s counsel in the May 30 meeting that BitWise 
always paid the undisputed portions of its bills, both the Spreadsheet and the email clearly 
demonstrate that BitWise frequently and consciously declined entirely to pay a bill on the basis 
of some question about some part of it, which is contrary to the dispute procedures under the 
Interconnection Agreement. Section 8.3 of the Interconnection Agreement states: 

If any portion of an amount billed by a Party under this Agreement 
is subject to a good faith dispute between the Parties, the billed 
Party shall give notice to the billing Parry of the amoullts it 
disputes (“Disputed Amounts”), within ninety (90) days of the 
billing date and include in such notice the specific details and 
reasons for disputing each item. . . . The billed Party shall pay by 
the Due Date all undisputed amounts. 

Even putting aside whether HitWise met the teclmical conditions of the Interconnection 
Agreement in putting any amounts in dispute, RitWise frcquently contradicted the substantive 
requiremat of the Interconnection Agreement to pay all undisputcd mounts. For example, in 
the BitWise Spreadsheet: 

Cell I4 indicates that BitWise refused to pay until a month after the due date any amount 
on a circuit invoice because it lacked information about which circuits the invoice 
affected. No question was raised that somc circuit money was due. 

Cell 17 states that BitWise withheld substantially all payments on a March2005 bill until 
May of 2005, nearly thirty days after an adjusted invoice was issued. 

Cell 114 explains that, because BitWisc did not get a “corrected” invoice. (presumably 
corrected to reflect the interconnection agreement price for the DSls) inNovember or 
December of 2006, it did not make any payments in those months, despite referencing an 
informal suggestion from GKC that it pay at least $8,000 as partial payment. Of conrse, 
the delay in issuing “corrected” invoices was fully consistent with Fred Miri’s written 
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explanation to BitWise in September that no correction could issue until after 
Commission approval of the Interconnection Agreement! 

Cell I15 indicates that an $8,000 payment was made on an “undisputed” element of an 
invoice, but that it was not made until a month and a half after the invoice issued. 

Cell I20 flatly states that no payment was made for undisputed amounts because it would 
not impact the order suspension status. 

Bitwise’s motivation for initiating these disputes and its (apparent) tenuous financial 
capacity is exemplified by the email exchange between ”eric@omnilec” and Mike Schuler from 
Thursday May 10 under the statement “What GR owes us.” After eric@omnilec characterizes 
what BitWise owes GRC and what GRC purportedly owes to BitWise for reciprocal 
compensation: Mr. Schuler concludes: 

So we [RitWise] owe them [GRC] no more than $6K at best. We 
have misplaced their current bill but as soon as we locate it we will 
figure out the 100% accuratc undisputed amount and see if we can 
swing paying them the -$6K today (not likely). I will put the 
interest charges in dispute in a few min. and CC on what I sent. 

This statement demonswatcs not only Bitwise’s scheme to short pa); GRC, it shows that 
BitWise is only marginally able ar best (and perhaps unable) to pay its vendors on a current 
basis. That is why BitWise is in continual arrezrs and situations such as this are why Section 5.2 
and 5.3 of the Interconnection Agreement enables GRC to demand an assurance of payment. 
GRC should not be obligated to be Bitwise’s short term b d e r  every month and GRC cannot 
afford to become Hitwise’s bankruptcy creditor if Bitwise’s marginal business case becomes an 
u n t e d l e  business case. (Under the current circumstances, the Commission might also ask 
whether BitWise remains financially capable of providing local exchange service as asserted in 
its certificate case.) 

GRC’s demand Tal- an assurance ofpayment is not only consistent with the 
Interconnection Agreement, it is a reasonable business response TO a demonstrably weak 
customer, as demonstrated by the facts herein. BitWisc is not being asked Lo submit $22,000 to 
GRC, but to obtain a letter of credit from a reputable bank of Bitwise’s choice. While there may 
be an intcrest expense to RiLWise related to its creditworthiness and a collateral requircmenf it is 
difficult to see why GRC should shoulder a credit risk at no charge, that may be too risky for a 
commercial hank to accept for a reasonable fee. 

GRC cannot manually bill iis customers. Changa to the bill in^ system required a siyled and ICC 
approved agreement, which indicate an “approved rate. 

It is worth noting that the Interconitstian Agreement does iiot specifically providc for offsets. However, 
assuming, for the sake of comparison, the validity of the reciprocal compcnsation billing, RitWise still owed GRC 
PdI more than the zstimalrd “-hK.” 

5 



Commission Staff 
Memorandum of June 4,2007 
Page 8 of 8 

Impact of Termination on Service to Customers 

Because of GRC’s desire to make the transition as seamlessly as possible and because 
the Commission staff has indicated a reasonable concern for the impact of termination of the 
Interconnection Agreement for Default, on the customem of BitWise, GRC wishes to explain 
what it understands to be the timing and procedural impacts of the proposed termination. 
Specifically, GRC will terminate the Agreement on June 25, but it will not cut off service to 
BitWise on that date. 

According to section 1 I of the Agreement (emphasis added): 

If either Parly (;‘Defaulting Party”) fails to make a payment 
required by this Agreement (including, hut not limited to, any 
payment required by Section 8.3 of undisputed amounts to the 
billiig Party) or materially breaches any other material provision 
of this Agreement, and such failure or breach continues unabated, 
uncured and undisputed for tlurty (30) days after written notice 
thereof from the other Party, the other Party may, by written notice 
to the Dcfaulting Party, (a) suspend the provision of any or all 
Services hereunder, or (b) cancel this Agreement and terminate the 
provision of all Services hereunder. GRC shall notiB the 
Coinmission of UTI impending discontinuance and will assist 
afected customers with Jinding new curriers consistent with its 
duties under Illinois Euw. 

While BitWise has arguably cured part of its Default regarding its current payment, it has 
not cured its default regarding assurance of payment. Under the Agreement, GRC could 
terminate service on June 25, but does not wish to do so based on its concern for the customers 
of BitWise. Therefore, in lieu of termination for Default, GRC is willing to treat the termination 
as a rcquest to negotiate a new interconnection agreement. Therefore, so long as BitWise 
remains current on its invoices, GRC will continue to provide senrice under the current 
Interconnection Agreement until (a) a new Intcrconnection Agi-eenient is approved (w-hether as a 
result of negotiation 01 arbitration); (h) the 160 days for negotiation expires without a request for 
arbitration; or ( e )  an arbitration, though c~immencnced, is terminated through abandonment or thc 
conclusion of all appeal rights. If it becomes apparent that termination of service is imminent, 
tiRC wiil cooperate with either BitWise or the Commission Staff to see that each BitWise 
customer receives notice of the termination of service and has ample oppoinrnlty to transiiion to 
the local service provider of thc customer’s choice. Also, GRC is willing to wait for a period not 
to exceed 60 days before evaluating BitWise’s payment history under a new agreement as a part 
of a “fresh stari.“ However, even in the fresh start notion, GRC wants to specify that it will not 
delay in invoking the deposit rcquirenient to RitWise should it falter in making timely paynicnt. 

Attachments 

As discussed above, GRC is attaching its responsive spreadsheet. 
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GRC is also attaching four AT&T Illinois tandem summary reports referenced in 
footnote 2 above. 

GRC will shortly be forwarding copies of the bills it generated to BitWise from 
September 2006 through April 2007 as requested by Commission Staff on May 30. GRC C a n  

provide additional bills if the Commission requcsts. 

* * * 

GRC would he happy to provide additional information at the reqnest of Commission 
Staff or to discuss his memorandum with the Staff and BitWse. 


